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CALIFORNIA LEGISLATURE—2007—08 REGULAR SESSION

ASSEMBLY BILL No. 408

Introduced by Assembly Member Jenes Levine

February 16, 2007

relating to service gratuities.

LEGISLATIVE COUNSEL’S DIGEST

AB 408, as amended, Jenes Levine. Ceurtfactities—finaneing-Service

gratuities.

(1) Existing law provides that a gratuity paid to a service employee
by a patron is the sole property of the employee to whom it was paid,
and no part of the gratuity may be taken by the employee’s employer
or deducted from the employee’s wages. Under existing law, ““gratuity”
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includes any tip, gratuity, money, or part thereof that has been paid or
given to or left for an employee by a patron of a business over and
above the actual amount due the business for services rendered or for
goods, food, drink, or articles sold or served to the patron. Any employer
who violates this provision is guilty of a misdemeanor.

This bill would include within the definition of gratuity any amounts
paid by a person other than an employer directly to a person employed
to transfer personal luggage from airline passengers to airline
passenger baggage transport facilities. By expanding the definition of
an existing crime, the bill would impose a state-mandated local program.

(2) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

96



96



Vote: -majority. Appropriation: yesno. Fiscal committee:
yes. State-mandated local program: ne-yes.

The people of the State of California do enact as follows:

SECTION 1. Section 350 of the Labor Code is amended to
read:

350. As used in this article, unless the context indicates
otherwise:

(@) “Employer” means every person engaged in any business
or enterprise in this state that has one or more persons in service
under any appointment, contract of hire, or apprenticeship, express
or implied, oral or written, irrespective of whether the person is
the owner of the business or is operating on a concessionaire or
other basis.

(b) “Employee” means every person, including aliens and
minors, rendering actual service in any business for an employer,
whether gratuitously or for wages or pay, whether the wages or
pay are measured by the standard of time, piece, task, commission,
or other method of calculation, and whether the service is rendered
on a commission, concessionaire, or other basis.

(c) “Employing” includes hiring, or in any way contracting for,
the services of an employee.
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(d) “Agent” means every person other than the employer having
the authority to hire or discharge any employee or supervise, direct,
or control the acts of employees.

(e) “Gratuity” includes any tip, gratuity, money, or part thereof
that has been paid or given to or left for an employee by a patron
of a business over and above the actual amount due the business
for services rendered or for goods, food, drink, or articles sold or
served to the patron. Any amounts paid directly by a patron to a
dancer employed by an employer subject to Industrial Welfare
Commission Order No. 5 or 10 shall be deemed a gratuity. Any
amounts paid by a person other than an employer directly to a
person employed to transfer personal luggage from airline
passengers to airline passenger baggage transport facilities shall
be deemed a gratuity.

() “Business” means any business establishment or enterprise,
regardless of where conducted.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article X111 B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIIIB of the California
Constitution.

All matter omitted in this version of the bill
appears in the bill as amended in Senate,
August 28, 2008 (JR11)
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